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PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to the provisions of sections 6330(d) and 7463 of the
I nternal Revenue Code in effect when the petition was fil ed.
Pursuant to section 7463(b), the decision to be entered is not
revi ewabl e by any other court, and this opinion shall not be
treated as precedent for any other case. Unless otherw se

i ndi cat ed, subsequent section references are to the |Internal

Revenue Code, and all Rule references are to the Tax Court Rul es



of Practice and Procedure.

This proceeding arises froma petition for judicial review
filed in response to a Notice of Determ nation Concerning
Col l ection Action(s) Under Section 6320 and/or 6330 (the notice
of determ nation) sent to petitioners in April 2006. The issue
for decision is whether respondent abused his discretion in
sustaining a proposed | evy action against petitioners.

Backgr ound

Sone of the facts have been stipulated, and they are so
found. The record consists of the stipulation of facts and
suppl enental stipulation of facts with attached exhibits,
addi tional exhibits introduced at trial, and the testinony of
petitioner Douglas Mxfield.

From at |east 1995 through the tine the petition was fil ed,
petitioners resided in Bowie, Maryland. All references to
petitioner are to Douglas Maxfi el d.

Petitioners filed a joint 1999 Federal inconme tax return.
In March 2003, respondent issued petitioners a notice of
deficiency determning, inter alia, that petitioners were not
entitled to certain clainmed deductions. Petitioners did not
petition the Court in response to the notice, and respondent
assessed tax, penalties, and interest against petitioners on

August 4, 2003.
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Petitioners did not pay all of the anbunt assessed for 1999.
Respondent issued petitioners a Notice of Intent to Levy and
Notice of Your Right to a Hearing in July 2004. Petitioners
timely submtted a Form 12153, Request for a Collection Due
Process Hearing. Petitioners’ case was assigned to a settlenent
of ficer, who conducted a tel ephone hearing with petitioners.
Petitioners attenpted to challenge the underlying tax liability
during the hearing, but the settlenent officer refused to
consi der the issue because respondent had sent petitioners a
noti ce of deficiency.

After the hearing, respondent issued the notice of
determ nation sustaining the proposed |levy. The notice of
determ nation states in part that the proposed | evy was no nore
i ntrusive than necessary and that the requirenents of applicable
| aw and adm ni strative procedure were net. Petitioners filed a
tinmely petition for review of respondent’s determ nation.

Di scussi on

Section 6331(a) authorizes the Secretary to | evy upon
property and property rights of a taxpayer liable for taxes who
fails to pay those taxes within 10 days after a notice and denmand
for paynent is made. Section 6331(d) provides that the | evy may
be made only if the Secretary has given witten notice to the
t axpayer 30 days before the levy. Section 6330(a) requires the

Secretary to send a witten notice to the taxpayer of the anount
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of the unpaid tax and of the taxpayer’s right to a section 6330
hearing at |east 30 days before the levy is begun.

If a section 6330 hearing is requested, the hearing is to be
conducted by the Ofice of Appeals, and the Appeals officer
conducting it nust verify that the requirenents of any applicable
| aw or adm nistrative procedure have been net. Sec. 6330(b)(1),
(c)(1). The taxpayer may raise at the hearing any rel evant issue
relating to the unpaid tax, including a spousal defense or
collection alternative. Sec. 6330(c)(2)(A). The taxpayer also
may chal | enge the existence or amount of the underlying tax
liability at a hearing if the taxpayer did not receive a
statutory notice of deficiency with respect to the underlying tax
liability or did not otherw se have an opportunity to dispute

that liability. Sec. 6330(c)(2)(B); Mntgonery v. Conm SsSioner,

122 T.C. 1 (2004).
This Court has jurisdiction under section 6330 to review the
Comm ssioner’s adm ni strative determ nations. Sec. 6330(d);

| annone v. Conmm ssioner, 122 T.C. 287, 290 (2004). \Were the

validity of the underlying tax liability is properly at issue, we
review the determ nation de novo. Wen the underlying liability
is not properly at issue, the Court will reviewthe

Conmi ssioner’s determ nation for abuse of discretion. Sego v.

Comm ssioner, 114 T.C. 604, 610 (2000); Goza v. Conm ssioner, 114

T.C. 176, 183 (2000).
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VWhet her Petitioners Can Chall enge the Underlying Tax
Liability

Petitioners contend that the assessnent of tax was untinely.
In the alternative, petitioners contend that the adjustnents in
the notice of deficiency are erroneous. Each contention
constitutes a challenge to the underlying tax liability. See

Hof f man v. Conm ssioner, 119 T.C 140, 145 (2002); Butti v.

Conmi ssioner, T.C. Meno. 2006-66.

Respondent argues that petitioners cannot dispute the
underlying tax liability because they received a notice of
deficiency. See sec. 6330(c)(2)(B). Petitioners concede that
respondent mailed a notice of deficiency but assert that it was
never delivered to them

| f the Comm ssioner properly mails a notice of deficiency to
a taxpayer’s |ast known address, a presunption arises that the
notice was delivered to the taxpayer in the normal course of the

mai | . Zenco Engqg. Corp. v. Conmmi ssioner, 75 T.C. 318, 323

(1980), affd. wi thout published opinion 673 F.2d 1332 (7th G

1981); Hovind v. Comm ssioner, T.C Meno. 2006-143. The

Comm ssi oner bears the burden of proving proper mailing of a

notice of deficiency. Coleman v. Conm ssioner, 94 T.C. 82, 90

(1990). Proper mailing may be shown by evidence of the
Comm ssioner’s mailing practices corroborated by direct testinony

or docunentary evidence of mailing. Mgazine v. Conm ssioner, 89

T.C. 321, 326 (1987); Hovind v. Conm ssioner, supra. A U S




- 6 -
Postal Service certified mailing list reflecting delivery of a
docunent by the Conm ssioner to the Postal Service represents

direct evidence of mailing. August v. Comm ssioner, 54 T.C

1535, 1536-1537 (1970); Hovind v. Conm Ssioner, supra.

Respondent introduced the testinony of a settlenent officer
who descri bed respondent’s nmailing practices. Respondent also
introduced a certified mailing list indicating that a notice of
deficiency had been nmailed to petitioners at their address in
Bow e, Maryland. The settlenment officer testified there was no
indication of irregularity in the preparation or mailing of the
notice of deficiency.?

W find that respondent properly nailed the notice of
deficiency to petitioners’ |ast known address. A presunption of

delivery therefore arises. See Zenco Engg. Corp. v.

Comm ssi oner, supra. W conclude, however, that petitioners have

rebutted the presunption of delivery. Qur conclusion is based on

petitioner’s credible testinony as well as their history of

! The settlenent officer acknow edged that respondent’s
admnistrative file did not contain a copy of the notice that was
sent to petitioners. The Comm ssioner’s failure to produce a
copy of a notice of deficiency may indicate that no notice was
mai |l ed. See Pietanza v. Comm ssioner, 92 T.C 729, 735-736
(1989), affd. w thout published opinion 935 F.2d 1282 (3d G r
1991). However, that is not necessarily the case where, as here,
t he Conm ssioner introduces a copy of a certified mailing |ist
and the corroborating testinony of an Internal Revenue Service
enpl oyee. See Webb v. Conm ssioner, T.C Meno. 1996-449.

Because petitioners concede the notice was nail ed, we need not
address this issue further.
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aggressively asserting their rights in dealings wth respondent.

See Butti v. Conmi Ssioner, supra.

Petitioners have litigated in this Court previously. In

Maxfield v. Comm ssioner, T.C. Sunmary Opinion 2006- 27,

petitioners chall enged respondent’s deficiency determ nations for
the taxabl e years 2000 and 2001. This supports petitioners’
contention that they always reply to respondent’s notices and
letters.

Petitioners also have a long history of dealing with
respondent. According to petitioners, respondent has exam ned at
| east nine of their tax returns. The parties acknow edge t hat
the exam nation of petitioners’ 1999 return was particularly
contentious. For exanple, petitioners sent letters to the
Comm ssi oner of Internal Revenue and the National Taxpayer
Advocat e conpl ai ni ng about the exam nation. One letter states in
part: “On 14 February 2002 * * * [an Internal Revenue Service
agent] cane out to ny honme and conducted an audit of ny 1999 tax
return. | produced all my 1999 tax records and for 9 and % hours
we went through the audit. | enjoyed it, it was fun.” Wile the
sarcasmin the letter is evident, we have no doubt that
petitioner derives a sense of satisfaction fromchallenging
respondent.

Petitioners ultimtely asked respondent to cl ose the

exam nation and issue a notice of deficiency. After respondent
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infornmed petitioners that a notice of deficiency had been issued
for 1999, petitioners repeatedly asked respondent for a copy of
the notice and proof of delivery. Wen respondent was unable to
provi de such information, see supra note 1, petitioner visited
the Bowi e, Maryland, Post O fice and asked a manager to conduct a
search of the Post O fice’ s records for delivery information
The manager found no indication that the notice of deficiency had
been delivered.?

Petitioners’ course of conduct indicates they would have
sought review of the notice of deficiency had they received it.
We therefore conclude that petitioners have rebutted the

presunption of delivery. See Butti v. Conm Ssioner, supra.

Because respondent introduced no other evidence establishing that
petitioners actually received the notice, we concl ude that
petitioners can challenge the underlying tax liability. See sec.
6330(c)(2)(B). Qur standard of reviewis de novo. Sego V.

Conmi ssioner, 114 T.C. at 610.

2 As respondent notes, petitioner introduced no evidence
concerning the length of tine the Post Ofice nmaintains records
of certified nmail deliveries. Thus, respondent argues that
petitioner’s failure to obtain delivery information nay indicate
only that the Post O fice deleted such information fromits
files, and not that the Post Ofice failed to deliver the notice.
We agree the absence of delivery information does not necessarily
indicate that the notice was not delivered. Rather, we find
petitioner’s visit to the Post Ofice to be further evidence of
petitioners’ aggressiveness in challenging respondent’s
determ nations. See Butti v. Comm ssioner, T.C. Meno. 2006- 66.
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1. Whether the Assessnent of Tax Was Tinely

Petitioners contend that the assessnent of tax for 1999 was
untinmely. 1In general, the Conm ssioner nust assess tax within 3
years after the due date of a tinely filed return. Sec. 6501(a)
and (b)(1). The due date of petitioners’ return was April 17,
2000. 3 Because respondent did not assess tax until August 4,
2003, petitioners assert that the [imtations period had expired.
W di sagree.

Pursuant to section 6503(a)(1), the period of limtations on
assessnment i s suspended during the 90-day period follow ng the
mai ling of a notice of deficiency and, where the taxpayer does
not petition the Court in response to the notice, for an

additional 60 days thereafter. Estate of Mandels v.

Commi ssioner, 64 T.C. 61, 77 n.8 (1975). A properly addressed

notice of deficiency is sufficient to suspend the running of the
assessnment period even if the taxpayer never receives the notice.

Mollet v. Conmi ssioner, 82 T.C 618, 623-624 (1984), affd.

wi t hout published opinion 757 F.2d 286 (11th G r. 1985); MGarvie

V. Conm ssioner, T.C. Menob. 1988-85.

The notice of deficiency was properly addressed and nuil ed

to petitioners in March 2003, within 3 years of the due date of

3 1n general, a tax return nust be filed on or before the
15th day of April follow ng the close of the cal endar year. Sec.
6072(a). Because Apr. 15, 2000, was a Saturday, petitioners’ tax
return was due on the next business day, which was Apr. 17, 2000.
See sec. 7503.
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their 1999 return. Because petitioners did not petition the
Court in response to the notice, the assessnent period did not
expire until Septenber 15, 2003.4 See sec. 6503(a)(1). Thus,
t he assessnent of tax on August 4, 2003, was tinely.

As di scussed above, petitioners also wish to contest the
adjustnments made in the notice of deficiency. Respondent’s
refusal to consider this issue was an abuse of discretion. See
sec. 6330(c)(2)(B). The Court therefore will issue an order
setting this case for further trial on the issue of the
underlying tax liability.

To reflect the foregoing,

An appropriate order wll

be i ssued.

* Three years after the due date of petitioners’ 1999 return
was Apr. 17, 2003. See supra note 3. Although 150 days after
t hat date was Sunday, Sept. 14, 2003, the assessnent period was
extended until the next business day. See sec. 7503; see al so
Orock v. Comm ssioner, T.C Menp. 1982-293 (hol ding that sec.
7503 applies to the acts of either a taxpayer or the
Comm ssioner); sec. 301.7503-1(a), Proced. & Adm n. Regs.




